Leadership University Reprint

Reprinted from First T hings: A Monthl yJournal of Religion and Public Life ¯ June/July1992 ¯ Num ber 24

Books in Review

Original Intent: Chief Justice Rehnquist And The Course Of

American Church/State Relations

Cop yright (c) 1992 First T hings 24 (June/July1992): 60-63.

Church-State Conundrums

Original Intent: Chief Justice Rehnquist And The

Course Of American Church/State Relations. ByDerek

Davis. Prometheus Books. 202 pp. $24.95.

Reviewed by Keith J. Pavlischek

IN T HE FIELD of church-state jurisprudence, as is well kno wn, legal scholars are generally divided between "strict separationists" and " accommodationists." T he former place a "broad interpretation" on the First Amend ment’s prohibition of establishment, insisting on an absolute separation of church and state, thus forbidding all for ms of government assistance to religio n or to religiously inspired activity. Acco mmodationists, on the other hand, argue for a

"narrow" reading, one that insists that the founders intended simply to remove religious tests for public office, prevent the creation of a national church, and protect freedo mof religion. T hus, gover nmental support for religion is not unco nstitutional if it is nondiscriminator yand has a reasonablylegitimate public purpose.

Derek Davis, associate director of the J. M. Dawson

Institute of Church-State Studies at Baylor Univer sityand associate editor of the Journal of Church and State , has written an introductio n to church-state jurispr udence for the non-specialist fro m the perspective of a strict separatio nist.

T he book’s primar yfocus is on the judicial philosophy of

Chief Justice Rehnquist, but it also includes an historical develop ment o f church-state relations in America. Although he deeplydisagrees with Rehnquist’s constitutional her meneutics ("difficult to reconcile with what can be

determined of the original intent o f the framers but also unprotective of fundamental principles of religious liberty"), and finds disturbing the Rehnquist Court’s "serious departures fro mthe Court’s traditional [read: strict separationist ] stances," Davis nevertheless attempts to present an "objective, fair, and dispassionate treatment of

Chief Justice Rehnquist’s views and ho w theymaybe influential in reshaping church-state relations in America."

T HOSE WHO are sympathetic to ward a more

" accommodationist " understanding of the religion clauses ought not dismiss Davis’ criticism of the Chief Justice too lightly, given Rehnq uist’s concurring vote in the land mar k case of Employment Division v. Smith (1990), the no w infamo us "peyote" decision in which the Court departed fro mthe doctrine that citizens could claimexemption fro m laws that violated their religious freedo munless the state could sho w a "compelling state interest" in overriding their claim. Davis argues that the Co urt, in rejecting the

"compelling state interest" test, acted in a way entirely consistent with the judicial philosophy of the Chief Justice.

He, quite correctly, finds this alar ming.

Davis observes that prior to Smith many had assumed that

Rehnquist and other Supreme Co urt conservatives were

"pro-religion" because they were less likelyto strike do wn nondiscriminator ygovernment aid to religion as a violatio n of the Establishment Clause. Smith proved this assumption to be unwarranted. In short, the understanding of religious libertyas a fundamental freedomrequiring "heightened judicial scrutiny" gives way to a more fundamental judicial philosophyo f states rights. For Rehnquist, majoritarianism

(as reflected in the state legislatures) trump s appeals to religious liberty.

As his title might suggest, Davis takes the notion of

"original intent" quite seriously. Witho ut denying that there are considerable tensions between text and intent, and while recognizing that the notio n of a "living constitution" is valid, he insists that " where intent can be investigated so as to illuminate the text, it is an altogether proper inquir y."

Because the founding father s were "closer to the problemof religious despotism," their "aspirations of providing guarantees for religious liberty in a constitutional government are instructive to a contemporaryAmerica that retains those aspirations."

Many" acco mmodatio nists" are likelyto agree with Davis on the importance of co ming to so me understanding of the founders’ intentio ns. Which leads us to ask, Whymight accommodationists and strict separationists agree on the importance of "original intention" and yet disagree so radicallyon what the prohibition o f establishment and the guarantee of religious libertyrequire? Here we touch upon a matter of fundamental disagreement in constitutio nal interpretation.

According to Davis, in setting its separationist course, the

Supreme Court has, with only few exceptions, "relied heavilyupon the ideas concerning religio us libertyad vanced bysuch notables as Ro ger Williams, James Madison, and

T homas Jefferso n." Believing that their views were

"instrumental, if not primar y" in the final wording of the religion clauses, the Supreme Co urt has "looked behind the words of the First Amend ment" to discover their "purest expressions" in the views o f Williams, Madison, and

Jefferson.

Rehnquist, on the other hand, given as he is to "strict constructivism," focuses primarilyon the meaning of the religion clauses "as elucidated bythe proceedings of the

First Co ngress and certain events thereafter." He is thus less willing "to go behind the words of the First Amend ment to figures like Jefferso n and Madison and their views on religious liberty." While the views o f Madison and Jefferson on religious libertymayhave been revolutionar yand may even lend credence to the strict separationist positio n, they were fully implemented only in Virginia and not, according to Rehnquist, at the Fir st Co ngress. T heir views ought not, therefore, be read into the First Amend ment without significant modification.

DAVIS DOES ackno wled ge that the actio ns of the First

Congress and of the early Presidents are po wer ful counterevidence to his strict separationist interpretation. But he rather casually dismisses what he calls these "early violations of the doctrine of separation of church and state" as due merely to a "time o f transition," a "moving away fro mchurch-state unio n to church-state separation" and to

"the inevitable overlapping concer ns of church and state."

T he "principles of separation" took some time to reach "full actualizatio n." T he heroes in Davis’ drama are those modern jurists who overlooked these earlyevidences against their

position and thus defended separationist principles b y

"rebuffing legislatures that seek to support religious expressions, especially in the public schools, or to render financial support to churches or parochial schools."

While Davis’ tone througho ut the book is dispassio nate and his attempt to be fair laudable, his deter mination in prosecuting the acco mmodationist positio n leads to caricature. For example:

Acco mmodationism is mistaken in its belief that religion should be nurtured, patronized, or promoted b ygover nment. T he issue is really whether religion needs the state to "prop it up," or whether religion thrives when left alo ne.

Acco mmodationism prefers government sponsorship and subsid yof religion rather than allo wing it to co mpete on its merits against indifference and irreligio n.

Davis simp lyfails to see that a fundamental claimfor justice lies behind the acco mmodationist position.

Acco mmodationists tend to be more perceptive of the way in which the advocates o f religio us "indifference and irreligion" start off at a co mpetitive advantage in the

America public sq uare, particularlyin public educatio n, an area in which so many church-state issues are fought.

For example, econo micallydisadvantaged parents who wo uld send their children to a Christian dayschool if they could afford it, but are forced instead to send them to a public school where, b y separationist dogma, indifference to ward religion is required , would be hard-pressed to see this as fair co mpetition between the advocates of religion and the advocates o f religio us "indifference and irreligio n ."

T he same can be said for those parents of parochial school students who are denied public funds for remedial instr uction because it presumably violates the prohibition of church establishment. T he complaints of these parents cannot fairlybe dismissed as attemp ts at "propping up" religion. Manywho wo uld defend funds for remedial aid, tuitio n tax credits, or vouchers for parents of parochial school children ( which strict separatio nists oppose) have no problemco mpeting with "indifference and irreligio n." T heir plea is not for "subsid y" or for "sponsorship" but for justiceto make the playing field level, as it were.

Davis is right to ackno wledge the danger to religious freedo mthat stems fro m an o ver-willingness of so me jurists to defer to state legislatures in matters of free exercise. But he does not see the corresponding threat to free exercise that stems fro m an absolutist reading of the Establishment

Clause. And that, in turn, is because he does not seem to appreciate the conceptual difficulties with reading the particular religious or theological views o f Williams,

Jefferson, and Madison into the Fir st Amend ment. On this,

Rehnquist is right.

LET ’S SUPPOSE that Davis is correct in assuming that

Williams, Madison, and Jefferson understood religion to be an entirely personal, private, interior matter of the individual conscience-a view that he erroneously attributes also to John

CourtneyM urray-and that this particular view of religion was incorporated into the First Amend ment b ythe founders.

What might that imply?

In 1949 Murraytook up exactly this questio n in an article critical of the strict separationist course set forth in the land mar k Everson (1947) and McCollum (1948) decisions.

Murrayinsisted that the belief that "religion is of its nature a personal, private interior matter of the individ ual conscience, having no relevance to the public concerns of the state" is itself a theological premise, "an irredeemable piece of sectarian dogmatism." Let’s call this particular tenet, one that is held b yDavis, the Strict Separationist

Dogma (SSD).

No w, this maybe Davis’ understanding of religio n but it was not M urray’s, it isn’t mine, and I suspect it is not held b y many readers of this journal. In that sense SSD is surely sectarian. But, as M urrayinsisted, "if there is one thing that the First Amend ment forbids with reso unding force it is the intrusion o f a sectarian p hilosophyo f religion into the fundamental law of the land." Byinsisting that SSD be read into the religion clauses, any religion (or secular ideology?)

that holds SSD would thereb yseem to beco me

"established." T hus, seeking to avoid an establishment of religion, the strict separationist thereb yestablishes one-his o wn.

T he most reaso nable wayto avoid this result is to understand the stricture against establishment, in Murray’s

words, "as instrumental to freedom, therefore as a relative , not an absolute in its o wn right." Since, as M urrayobserved,

"one cannot balance an absolute against anything," the strict separationist is co mmitted to a view in which the "no establishment" provision has primacy over the "free exercise" provision. An absolutist understanding of establishment lo gically entails that free exercise be subordinate to it. T hat’s ho w the First Amend ment, originally intended to guarantee religious freedo m, gets turned on its head. "Free exercise" becomes subordinate to

"no establishment," understood absolutely. For that reason, the free exercise provisio n should have priorityand

"compelling state interest" should be required to override claims that religious freedo mhas been violated. It mayalso be wise to consider Richard John Neuhaus’ claimthat we are not dealing with two religio n clauses at all, but one clause intended to promote religious freedo mthrough disestablishment.

In anycase, if Davis is right, and religious freedo mis compro mised in the hands of those, such as Chief Justice

Rehnquist , who wo uld defer free exercise claims to state legislatures without demanding "co mpelling state interest" to override those claims, it is also co mpro mised b ythose who understand the prohibition of establishment in an absolutist sense. Davis does well b ywarning us of the threat fro mthe for mer, but he is o f no assistance in seeing us through the danger posed bythe latter.

KEIT H J. PAVLISCHEK teaches in the Philosophy and

Religion Department at Northeast Missouri State

University.

Cop yr ight © 1998 b yFIRST T HINGS.

Copyright/Reproduction Limitations

T his data file is the sole propert yof Leadership Universit y. It m aynot be altered or edited in an yway. It m aybe reproduced onl yin its entiret yfor circulation as "freewar e," without charge. All reproductions of this data file m ust contain the cop yright notice (i.e., "Cop yright © 1998 b yFirst T hings ") and this Cop yright/Reproduction Lim itations notice.

T his data file m aynot be used without the perm ission of Leadership Universityfor resale or the enhancem ent of anyother product sold.

FIRST T HINGS

156 F ifth Avenue, Suite 400

New York , NY10010

Phone: (212) 627-1985

Em ail: ft@firstthings.com

Leadership University

3440 Sojourn Drive, Suit 200

Carrollton, T X 75006

Phone: (972) 713-7130

Fax: (972) 713-7670

Em ail: lu@leaderu.com

W eb: http://www.firstthings.com W eb: http://www.leaderu.com