Leadership University Reprint

Reprinted f rom First Things: A Monthly Journal of Religion and Public Lif e¯ December 1992¯ Number 19

Books in Review

Regulating Death: Euthanasia and the Case of the Netherlands

Death in the Netherlands

Regulating Death: Euthanasia and the Case of the

Netherlands . ByCarlos Gomez, M.D. Foreword byLeon

R. Kass, M.D. Free Press. 172 pp. $19.95.

Reviewed by Russell Hittinger

As Carlos Gomez notes in thisimportant book, the statute lawof the Netherlands clearlyprohibits euthanasia. Article

293 of the Netherlands Penal Code (enacted in 1886) stipulates: "He who robs another of life at his express and serious wish is punished with a prison sentence of at most twel ve years or a fine. . . ." To date, therehasbeen no political will bythe Dutch to either eliminate or amend

Article 293. Nevertheless, over the past two decades the

Dutch judiciary, legislature, and theRoyal Dutch Society for thePromotion of Medicine(KNMG) have reinterpreted

Article 293 so as to either positivel ypermit, overlook, or remove punishmentsfrom physician˘assisted suicide.

No one has precise figures on howmanypatients are euthanized in the Netherlands. TheMinistryof Justice claimsthat there are fewer than 200 cases per year; pro˘ euthanasia groups contend that the number reaches 20,000˘ which, if true, would mean that 16.5 percent of the mortality rate in the Netherlands is dueto medical euthanasia. The lack of precise figures stems from thefact that physicians and other health˘care workers do not report these killings as euthantic acts, but rather register the deathsas the result of cardiac or respiratoryarrest. Carlos Gomez’s research finds that in less than 2 percent of thecases is euthanasia brought to the attention of prosecutors, and these cases arealmost never litigated. In the absence of precise statistics, the evidence on euthanasia in the Netherlands remains anecdotal, which means among other things that the practice cannot be accountable to public scrutiny.

Friendsand foes of medical euthanasia in the Netherlands admit that its legal status is unclear. Court opinionssince

1973 have created a patchwork of case lawon what can count as an exception to Article 293. These judicial opinions have run thegamut from rather straightforward efforts to distinguish between murder and assisted˘suicide for the purpose of criminal sentencing, to creating bureaucratic

criteria for what can count as legallyacceptable killing, to outright admitting a right to self˘determination that includes the right to assisted suicide˘and for the purpose of alleviating not merelypain but "potential disfigurement of personality."

And yet Article 293 stands aswhat lawyers call blackletter law. Recent efforts to frame a consistent bodyof statutory lawhave not been successful. Gomez speculates that the

Dutch want to have it both ways: holding to blackletter law that prohibitshomicide while at the same time allowing decentralized and officiallyderegulated decision˘making by physicianswhen mercyor benevolence seems to call for euthanasia. In anyevent, prosecutors and health˘care practitioners are not entirelycertain whether the statusof euthanasia isto be described as extra˘legal, legal at the discretionarymargins of the law, or in fact allowed for under a legallyrecognized right to privacy˘somewhat along the lines of the American concept. As a prominent Dutch ethicist has described the situation, court opinions, governmental commission statements, and hospital protocols have evolved in a waythat creates an interstitial

"private space" for medical euthanasia.

Given the murkylegal standing of euthanasia, the medical establishment is left to police itself. Efforts bythe KNMG to set in˘house guidelines have not proved ver ysuccessful.

Its criteria have included: thenecessit ydefense, in which both patient and physician find themselves under such duress that Article 293 must be overridden; the so˘called ultimum refugium , or last resort; voluntariness on the patient’spart (which would seem to undercut the first two criteria); and provisions that onlyphysi cians maydecide and administer death and that such decisions should be made in the context of collegial consultation. There are no provisions regarding themeansof bringing about death, nor about howthepatient’s demise is to be officiallyrecorded.

Although the KNMG insiststhat euthanasia must be professi onallyand ethicallylimited in order to prevent indiscriminate killing, itsown guidelines have not ensured anyeffective wa yeither to make or enforce the relevant distinctions.

Carlos Gomez, a medical resident at the Universityof

Virginia Hospital, went to the Netherlandsin order to investigate, describe, and analyze theactual practice of med˘ ical killing. In lieu of anywell˘formulated lawor administrative policyon the matter, Gomez figured that prevailing practices furnish the best entryinto the situation.

While he has some interesting things to sayabout the philosophical and ethical facets of the issue, Gomez devotes himself primarilyto description and analysis. His goal isto clarifytheevolving Dutch experience so that we can determine whether or not this isa model that we should emulate in theUnited States.

The centerpiece of the book is a studyof twent y˘six cases of medical euthanasia reported bynine different health˘care workers˘mostlyphysicians˘who have been involved.

Although the Dutch are not veryinterested in distinguishing bet ween active and passive euthanasia, it is important to note that all of these cases involve the direct taking of life through theadministration of a lethal dose of drugs.

Interestingly, in most of the cases, the patients elected to have the medical practitioner administer the drug rather than take it orallybytheir own hand.

Gomez does not disguise thefact that hisdata are not drawn from first˘hand observations. He is also properlyreticent about what can be inferred from these interviews. He argues, nonetheless, that the interviews should arouse our suspicion as to whether the Netherlandshasanyintelligent or effective grip on the problem of distinguishing between medical and non˘medical reasons for physician˘assisted killing.

Examples of that abound in his cases. We find, for instance, that of a 67˘year˘old divorced, childless alcoholic, who after onlyone round of chemotherapyfor liver cancer chooses to forgo further treatment. After requesting death, the patient iseuthanized with a fatal dose of pentobarital.

The prosecutor is not notified, and the death isrecorded as heart failure. In a similar case, a 28˘year˘old woman with leukemia, which had been in remission for one year, decides to stop treatment after a relapse. Despitethe fact that a relapse is the norm in such cases, the physiciansaccede to her demand to be euthanized. In thiscase, theprosecutor is notified, but drops charges. A 72˘year˘old woman with lung cancer is diagnosed as clinicallydepressed. The physiciansdecide to go ahead with her request for a fatal injection even though an alternative anti˘depressant has not been tried. Theprosecutor is not notified, and the cause of death is recorded as respiratoryarrest. A 32˘year˘old AIDS patient announces his intention to die rather than receive any treatment. Over the objections of his homosexual lover, the physiciansadminister the euthantic in compliance with the patient’swishes. Here, the prosecutor isnotified, but he refers the case back to the hospital administrator. A 62˘ year˘old man, diagnosed as having lung cancer, announces his intention to be euthanized unless the physicians can guarantee that all pain will disappear. Unable to give such

assurances, thephysicians kill him at hisrequest, and the death is registered as cardiac arrest. The prosecutor isnot notified. A neonate with down’s syndrome is discovered to have duodenal blockage. The mother confesses that caring for such a child is beyond her competence, and she refuses to give permission for surgery. The physiciansthen accede to her request to euthanize thechild in order to alleviatethe suffering caused bystarvation.

What seems most disturbing about these and other of the cases reported byGomez is that there areapparentlyas manyacceptable reasonsto kill patientsasthere areprivate reasonsto commit suicide. That is to say, Gomez found little or no basis in these practices for distinguishing bet ween the canons of medical diagnosis and the merely private desire to be killed. Moreover, physicians arrogated to themselves the authorityto interpret nonmedical facts, not onlyfacts that could be described in terms of a so˘called qualityof life, but also what areordinarilythefacts crucial to law˘not the least of which is thecontext in which the patient gave his or her consent to be killed. Indeed, in some of these cases, consent was ascertained merelyon the basis of a remark inscribed in the patient’schart. In other words, a patient who isheard to utter "I’d rather be dead" upon learning that he hasinoperable brain cancer could have implicitlysigned his own death warrant.

According to Gomez’s research, there are relativelyfew cases that would satisfyeither the necessityor the last˘ resort criteria. Indeed, in virtuallyall of the cases reported in the book, additional treatmentsand pain˘protocols were readilyavailable. Patients were killed simplyon thegrounds

(themselves often inexpertlyascertained) that theyso desired. Gomez suggeststhat some Dutch physicianspay little or no heed to when theycross the threshold that separates (i) professi onal advice and assurance about medical treatments, and (ii) explicit discussion of euthanasia as one option among others. Inasmuch as the latter is still (in

Dutch law) illegal, the medical profession iscaught in a terrible sort of problem. For the physician who recommends that euthanasia be considered as an option can easily substitute a nonmedical judgment regarding an illegal act for a medical judgment that concernsperfectl ylegal and therapeuticallysound treatments. We can agree with Gomez that nomedical professional worth his salt would (willingly) allowhimself to be drawn into that situation.

The case of the neonate with Down’s syndrome raises yet another disturbing problem. That was certainlynot an instance of necessit y. Nor would it qualifyas a last resort˘ unless last resort includes killing someone in order to alleviate pain caused bya refusal to treat the patient in the first place. Nor, for obvi ous reasons, would it come under the principle of individual autonomy, since that principle requires rational consent. Nor, finally, does it seem to fall in a quality˘of˘life category. Rather, asreported to Gomez, the decision to kill theinfant was made because the mother said she was not up to caring for a disabled child. As Gomez pointsout, the neonate case raises thespecter of the medical killing of the vulnerable, the demented, the retarded, the severel yhandicapped, the indigent, and the elderly˘anyone, basically, who is not sufficientlyalert or verbal to claim a right against someone else’s inconvenience.

IF GOMEZ’S data turn out to reflect general practice˘which onlyfurther investigation can determine one wayor the other˘it will be fair to saythat the practice of euthanasia in the Netherlands stands indicted at the bar of reason. On his limited evidence, even those distinctionsand procedural safeguards routinelyurged byethicists on the "progressive" side of the euthanasia issue would appear not to be observed in Dutch practice. The data are, in anycase, sufficiently distressing to warrant additional research. Gomez’s information maybe wrong or distorted, but the burden is on the pro˘euthanasia sideto challenge hiswork on grounds beyond an abstract refutation of hissecond˘hand method.

There can be no substitute for an extensive, first˘hand examination of the practice of medical killing in the

Netherlands. Even on the basisof the littlewe know, it is fair to suggest, as Gomez reasonablyputs it, that "the Dutch experience might better serve as a cautionarytale than as a paradigm worthyof emulation." That medical killing could gain entryinto our culturevia the interstices of case law, statute, and vague professi onal guidelines does not strain the imagination. It is preciselythe analogybetween the

Netherlands and our own culturethat makes this book alarmingreading.

The proponent of liberalized euthanasia laws might respond that, even conceding theaccuracyof Gomez’s data, the problem can be fixed. It might be argued, for instance, that the problem is due in part to thefact that theDutch have not had the political courage to eliminate or amend Article 293 of thePenal Code. Theinconsistencies, contradictions, and furtive practices nowin place might bespeak a problem more in lawthan in anyinherent moral difficultyin regulating and setting limits to euthanasia. It might also be argued that the apparent breakdown of reasonable

procedures for medical decisions and reports regarding euthanasia can be fixed bycompetent administrative boards.

The need for more careful bureaucratic regulation can be cheerfullyconceded, and even urged, bythe pro˘ ponents of euthanasia without seriousl ycalling into question the moralityof such acts. Finally, to take a lesson from the pages of American constitutional history, it could be argued that the Dutch need to recognize more explicitlya right of privacy. As in the abortion issue, a right to die in consultation with one’s physician would not elimi˘nate moral controversy, but it would help to establish a rights˘ based criterion for most of the cases reported byGomez.

Gomez does not develop philosophical answers to these questions. He does, however, raise solid and serious moral criticismsabout prevailing practices: (i) the potential, if not probable, corruption of the medical profession; (ii) the untenable sacrifice of a publicgood to protect merely private preferences; and (iii) the failure to protect the vulnerable. On each score, Gomez clearlystates the moral nature of the problem, and whyit involves an issue that is properlypublic and political. And on all three grounds, he has a strong case. I am also convinced that thiscriticism can be sustained even if one believes that the administrative facets of the Dutch experiment can be fixed.

It is true that Gomez’s moral criticism is onlybroadly sketched rather than relentlessl yargued in Regulating

Death . Yet Gomez onlypromised to describe and analyze the case of the Netherlands. Measuring the book against that goal, the author succeeds. Responsible ethicists and framers of public policywill not be able to brush asidethis book.

Russell Hittinger, a member of the Editorial AdvisoryBoard of First Things , is Associate Professor in theSchool of

Philosoph yat the Catholic Universityof America and a

Research Fellowat the American Enterprise Institute.

Copyright © 1992 by FIRST THINGS.

Copyright/Reproduction Limitations

This data file is the sole property of Leadership University. It may not be altered or editedinany way. It may be reproduced only inits entirety f or circulation as "f reeware," without charge. All reproductions of this data file must contain the copyright notice (i.e., "Copyright © 1998 by First Things") and this Copyright/Reproduction Limitations notice.

This data file may not beused without the permission of Leadership University f or resale or the enhancement of any other product sold.

FIRST THINGS

156 Fifth Avenue, Suite 400

NewYork, NY 10010

Phone: (212) 627-1985

Email:ft@firstthings.com

W eb: http://www.f irstthings.com

Leadership University

3440 Sojourn Driv e, Suit 200

Carrollton, TX 75006

Phone: (972) 713-7130

Fax: (972) 713-7670

Email: lu@leaderu.com

W eb: http://www.leaderu.com